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FINAL ORDER

In accordance with 1he aoeompanying Memorandmn Chpinion, it s hereby GROERED

The Feport and Recommendation 1s ACCEPTED and ADOPTED WITH
BMODIFICATTIONS, as stated in the accompanying Memorangum Opingon,

The objections filed by the Plamtiffs are OVERRULED IN FPART and SUSTAINED [N
PART, a3 stated 10 the accompanying Memorsndum Opinion,

The objections filed by the defendants ang mtervener are OVERRULED 1M FPART and
SUSTAINED FN PALRT, as stated in the accampanying Memorandinm pindon.

Plaintiffs’ motion For summary judgement is GRANTED, and the Clerk 12 DIRECTELD 1o
enter judgment in favor of the Plaintifis.

Defendants’ and nenrenor's respoctive malions {or swnmary judgment are DENIED.

The Court specifically FTNDE that the fellowing sections of the Cede of Virginia arc
unconsliluiional, as stated in the Memorandum Opinion: 4.1-103(17, 4. 1-119{A); 4.1-
20720, {47, (5) 4.1-20803), (60, (7), (8% 4. 1-20902), (5); 4.1-302; 4.1-303; 4.[-2E0(B),
(Ch

The Trefendants arg CHNIQINED from enforcing die provistons of the pneonstinetional
slatilas.

The Court RESERVTES RULING on whether the Defendants violated the provisions of 42
U.S.C, 5 E982 and the Plaintiffs' request for gomeys™ Fees entil 1be parlics have given
the Court further guidance on such issnes i light of recent Fourtlh Circuwit cases.



Y. The Clek is DIRECTED to treat the Plainliffs s 1he prevailing party for assessment afl
othor costs associated with the ligipation.

Let the Clerk: send a copy of the Memerandom Opinlon and Final Oreder 10 41l counsel of
tecord and to Maglsrate Jodes Dohnal.

It iz 50 ORDOERRED.

S “NIOR UNITED STATES DISTRICT JUDGE

pate: MAR 29 ?ﬂﬁz
Richmend, Virgnea
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MEMORANDURN OTINION

Plaintillz Cliot Bobek and Rebin Heapwale, individual congtmers of wioeg, beer and
distifled sperits, and plamtifts Doy Comal Creck Winsry, Miura Yineyards, 2nd Hood River
Vineyared, all onl-ol-state goawers and producers of wine, browsht this action agunst the
gefendants, Clarence Rolerts, Sandra (Conada, and Clarer Mottinget, in their official capacities as
a;:!]}nint-sd members of the Virginia Alcsholic Beveraze Conbiol Board {(ABC Board or Boaurd),
cha]lcngir[g Virginia's regulatory soheme vvolving the shipment and disiobetion of aleoholic
Tesverages. The plaiotifts’ canses of action properly mvoke this Count's federa] guestion
juriediction ender the United Slates Consielelion sod relevant statotes, 42 .50, §5 1923, 1983
and 2& UE.C &5 2201, 2202, The Virgima Wine Wholesalers, Iuc, intervensd a3 a delendant.
Pursuanl ko Umited States Code Title 28, Section 63600 13(A) and (), and Federal Rule of Civil
Procedore T2, the malter was refomed (o the Uniled 3iaies Magsizate Tudes for the handling of
all peeteial metions. On July 27, 2001, the United States Magisrrate Judges issued a Report and

Eccommendalion addressing the various motions. The proposed opimaon of the Magistrate Judae



i5 tlached herewn as an addendmn,

I PROCEDMIRAL OUSTORY

The parlics were given notice that they could file sbiections o the Report and
Recommendation snd wore geanted until August 29, 2001 o file any such objections, Plainliffs,
defendants and intervenor fited objostions on Auvgust 24, 2008, Also on Awgust 29, 2001, the
plaintiffs fled n?}jmtinns o the h-'iagist.r.ﬂte Judge™s Order of Taly 27, 2001, regarding non-
dispositive evidentiary motions, Those ebjections were overruled by Order of this Court on
Qctober 4, 2001, On Augest 30, 2001, the Virginia Wineres and Vineyards Associations filed 2
maotion T leave e enter as amicus svriae, which was denizd by Order of this Court on Oetober
4, 2001.

I, STANDARD OF REVIEW

“The magistrate makes only a recormmendation o dhis cowrt. The recommendalion has no
preswrapiive weight, and Lhe responzibility to make 3 (inaf detennination remaing with this

rourt.” Fatrada v Witkowski, 816 F. Supp. 408, 410 (D.5.C. 1993) {citing Mathews v Weber,

423 1.8, 261, 270-71 (1976Y)., Tids Cowrt “shall make & de novo determination of those portions
of the repott or specified proposed findings or recommendations to which objection is made.” 28
US.C. 5 B3GR 1NCY. “The filing of ohjectiohs o a magistrale’s repoet enables the distret

judze 1o focus attention on hose issues -- factual and legal - that are at the heart of the partics’

dispute.” Thomss v, Am, 474 U 140, |47 [15953).

L. ANALY¥SIS

A. OBJECTIONS TO THE REFORT'S STATEMENTS OF MATERIAL FACTS -
NOT IN DISPUTE



Aanotion for surnmary judgment most be decided on undispuied matertal faows and
reasonable inforences lherefrom. I this casc, deciding wihether one party is eatitled W judement
as 2 maller of 1w reooires the Courl to determing, based on the standards set foith by the
Supreme Courl and relevant Fowrlly Cireun precedenl, whethor certain of Virginia's ABC statules
violate the dormant Commerce Cizm;;.a Mg the Mapiserate™s Report makes clese, the challenge in
thiz casc (3 1o the statutory schemies for rogulating aleohel in Virginis. The Magistrate’s Reporl
omtlines gertan “Materizl Facts Mat in Dispute® in order 10 place the nature of 1he parlics’
disprute in proper context, Al parties have mmade alyjestions to the findinas of matenal facts,
Althouph oone of the parties’ objections to thess material facts create a “senwine issue of
material fact™ that would affect the owcome of the casc or precluds summary judgnent, the
Court will nonetheless address each of them, sustaining some aond overraling others, m arder o
provide a more compers record.

1. Defendants’ and Intervenor’s ohjections

The defendants and intervenor nunbered each paragraph of their olyjectiong and the Court
will refer to the cbjecticns by paragraph number,

a. The defendants and infervener argue that the Magistrate's Reporf omits
evidence relating to lhe parposc, structure, opération and practical effcet of
fhe ABC Aot which, il incheded, woulld show that the autharily of licensed
Virpinia wing and heer producers to sell and ship heer and wine (o

egtistiners is subject fo the same obligations and hears {ke same burdens as
inlposed on the importation of out-of-state producis.

The cbjections in defendants and intervened's parageaph 1 deal-with certain specific
sections of ke Virginia Code dealing with excise @mxes and impartation, How and when exeise

Laxes ace due and that impeottation wust be to a Virgimia licenscd cntity may be undisputabdy



voverned by Va, Cole Anp, $§ 4.1-233-230; 207(3), 2008(3), but that doss not dimbush the
unpact of whether there is a state staluie that permits dereet shipment of beor and wine by m-ztat:
antities and prohibits direct shipment by out-ef-state entities, Furthermare, the report contains
citation ta the entive ABC Act in ils Iindings (See Repart and Recormendation of the Masistrate
Tudze (BA&R) 2 at 5} and importation gections are discuszeed dronghout the report. Collection of
excige taes is an important fimelton of the ABC, and while the: questions o how the market well
appottion the stafe cxcise Lages aneng participants and kow it affects conammer choice are
interesting, they are not questions that nesd to be answered considerinyg the confies of the
dormant Commernse Clause analysis. Forther, considenng the constitulional prosenplion on
tacation of transactions which arc whelly mtersiale in natuce, the Cormomweaith could not
collect creise 1aves rom qut-of-state entitizs for delivery directly to Virginis CONIUMETS, Puall
Cogm, ¥. Morth Dakata, 504 U8, 298 (1592). Finally, thiz objeclion ised by the Defendants and
[ntervenoe points directly to 1ss1ucs mcﬂénizﬂd in the repoct, For instance, the report adequately
notes that fhere is ne proscriplion on the importation of cut-ofstate alcolel products provided
they first pass through a Vivginia licensed importer, (R&R Y 1L at ). Therelove, this objection
by the defendants and infervenor is overruled.

In paragraph 2, the defendants and intenveror seck to iInclude informaiion abaout
requircments for oblaining a licensc to manwfasture aloohol within e Comraenwsalth of
Virainiz. A dormant Commerce Clause analysia requires a plaintiff to show thf;t a stalutc or
stalctory scheme (& factally or functionally dizedminatory and it reguires the defendant to sheow il

has a [egitimals purposs that ean be accomplished by no other nondiscriminaiory means. It iz



relevard to consider the code provisions that cstablish lhese clements, To the extent that the
Beport [ails to adl.aquaml:,r explain that & meanulaemres seeking a Yirgme liccnse must be stted in
Virninia and thae it muat mect siringent corporate bookkeeping and management guidelines, the
ohjection in defendants* and intervegor’s paragraph 2 1s well taken and 15 sustained.

Likewise, 1o the extant that the Repoit fails to sdequalely explain the statatory
snlitlements of the Virginia Barm winery, brewery, and winery licensees, as outlined in paragraph
3 of the defendanis’ and intervenct's objeclions, the objeotion in paragraph 3 iz sustainad.

Tn theit paragraph 4, the defendants and intcreenor ebject ko the facts contained in the
Report regarding physical segregation of products al Virginia licensees. Because the
blagisirate’s Report adequatcly addresses this issue in ifs findings, and becauss the specibeity
taizsed by the defendants” and intervenor’s objeclion, while perhaps not in disputs, (s of no
relevance, the ehisction in paragraph 4 15 oveemulad.

Irs the objections in paragraphs 3 theough 9, the defendants and intervenor urge the Court
to consider facts relating to repulation, taxation, enforcomend, inspection and monitorning of
liconseos, producers, wholesalers wnd retailers. ParagraphlQ wges the Court to consider
andisputed Facts relating to the extent to which Virginia broweries, wineries and famm wineries
direct-ship to consumers. Paagraph 11 complains that there Is no evidence that the cost of
complying with AR regulations is highere or lower for in-state producers. Mong of the facts
urged in these paragraphs is material to the resclulion of Ihis case. in a case of faciai
discrimination, fhe Court noed not consider the quantumn of the economic impact on either dle n-

state ot out-oE-5lale entities. Mow Enerey Co. of Ind. v. Limbach, 480 TES, 269, 277 {1958}




{eiting cases). Therelore, the olyections in deflendants” apd infervenor’s parigraphs 3 throwsh 11
are overmaled.

In paragraphs 12 and L3, the defendants and intcrvenor object that the Magistrate’s
ticport docs nol Iist the number of lieenzed windenes, impoders, whelesaders, distilleries, on-
anel ofF-promises licensees, the incaming shipments, investigations, and enlorcement aclions by
the ABC. While it is rot clearly relevant, there 1s no dispute as fo these faces and the informanoen
oy be considered belpful o the defendants’ and Jntervenor’s aroument thatl fhere aoe noe other
nondiseriminatory means 1o accomplish the legitimate functions served by Vieaima’s stabitory
scheme, Therefore, the obdections in paragraphs 12 and 13 a1e sustained.

Ir. The defendants and intervenor argue that the Magistrate’s Report omits
undisputed [acts whick, if inclnded, wonld show that Virgipia's impert
cortrols relete dipectly to core 21 Amendwment interests af the state,
ineluding: prevenfing illeral diversion of alcolob imports; discouraging the
albuse and misuse of 2lecoholic products; collecting excize and sales faxes; and

climinating the bootlegger by tracling and controlling the imporiation and
distribution of beer and wine fo thousands of refail licensecs.

The Courl has reviewead ezch and every exbibit proffered by the defendants and
intervannr [ conrection with their motion for summarny judgment 1ogeiber with the undisputed
material facts upon which (he Magisteate Judge celied. The infarmation that the defzadants and
mtervenor present in paragraphs 14, 18, and 19, regarding the ABC regulations for impertation of
wing ane beer, the history of the regulations and policy regarding imporls, and the reconls
mantained by the ABRC Board, is adequately addressed in the bagistrate's Report. Tihe

obnections in these paragraphs arc (hotefore overruled,

In paragraphs 13 through 17, the defendants and mtervenst presen! facts relaling do lhe



nurnber al shipoments of wine and beer o the fiscal wear 2000 and the muount of excise txes
collected 1o bat year, 2s well o5 staternents regarding underage consumption and sbose of
aleohol. These matters ave irelevant to resedving the dommant Commerce Clanse question m this
cysc and the obfections ocutlined in parsgraphs 15 through 17 are therefore overmied.

L. The defendants aped intervinsr make the objection that many of the
statertents o iaterial Fact ineladed in the Magistcate™s Repoit inaccurately
reference or make material omissions vegarding critical provisions of state
aad lederal law.

The Courd has reviewead each ol the dci‘enda.ms’ and inlervenor's steuments and
assigrenents af error outlingd in ohjection parazyaphs 20 through 26, The Federal Alcohel
Adnunistraiion Act and Senate Documcnt Mo, & are relevant to the rezalufion of this case:
heowever, the Court pates that the Mapisteate"s Reporl containg sufficient delail and citafion ro the
relevant state and federal statntes az well as o Senate Document Mo, 50§t would Te rdiewlons to
require every coult o enumerate every scntence of each of these acts. It 13 suffizient to provide
adequate cifation to and snalvsis of relevanl provisions, The defendands’ and inlervenor's
cotmplaints that the Report Vincompletely describes the tree-tier conirol systerm™ aod that
pariicular findings arc “unclear or inaccumte” are without ment. The Magismate's Bepot cites
andd analizes the relevant laws and the defendants’ aod 1oleprenor’s ijﬂﬂtii;btlﬁ i parazraphs 20
theoueh 260 are overraled.

2, Plaintiffs* Ohjections

As 1o the malenal Tacts, plainlifls ontlined their objeclions by referencing the patasranh

numbers o the Feport's seclion of “Malemal Facts Mot in Dispute.”™ The Cowt, therefore,

aclifresges (hem in ihe same manpar.



a. Plaintilfs argue that certain facts included in the Report need to he cartectedd
or omitted. '

Simuidar o e defendants and intervenor, the plaauls object to corlain of Lhe material
facts in the Magisiale’s Beport reganding the simunany, quatsd portions, or cilation to cerain
Virmnig and foderal siatues contaned m the Beport. The Court has eesnewesd te plaintils®
ohjections and addresses cach #s follows,

The plainiiils object to the Repaort™s fivst staternent of ynatecial {act, arsaing that 1t
nisshbes the Fedesal Aleghol Admdnstration Act by stating that “purchasers for rezale” muost
have an ATT basie perrmil, when it is erly “pinchasing for resale at wholesale"™ for which a
penwit iz requived. _The Court notes that the Beporl’s citation 1o e statuls speaks for sell
however the plaintif]s are coreect as ko the exact words of the statute, and their objection is
sustained.

Flantiffs objoct to the stalbements of [act in paragraphs 4, 22, 23, 24, 26, and 2§ of the
Feopod, arguing that hese statements, while accurate, are not matenal. Plaintiifs are comrect thal
a “matetial” foct is one that kas the podenfial (o “adfest Ihe oeteoms aof the sut aeder tha

zoverning law,” Anderson v. Libeoy Lobby, [ne. 477 U5 242, 248 {1586). The facts objected

1o by plaintills as moonatesial include refercnces fo tecord keeping mquircn‘t.::.nl:-;, aleohel content
Iy volume of diguor, beer, and wine, the relatenzhip of federal funds and states” minbmom
drinking ases, and federal and private grant money. The Cowt agrees that these maticrs arc not
material to the outceme of this case and nead not be ineluded. Therefore, plaintiffs’ olyjection on
thiz poind is sustaioed.

Plamatiffs objoct to 4he Beport’s statement of fact nuraber 7, which states that retail oft-



premises winery and boor loonsess ans sullisiized ta ship products dicectly to porchagers bat
mside and cuigide of Vivgia in aceordatnce with Board fegulations. Plamtiits arguc that this
staterment s incorrect, assering that shipments may be made only inside of Virgimig, The Court
finds ehat the statute does not lovit shipment within the Commonweallh, bot rather limits 1 1o
that sathotized by the Board regalations. This okyection by the plaintifls is overraled.

Plaintiffs abject to the Report’s sfatemcnt of fact number 8, zrewiny thal 1t 15 mislcading
in its inclusion of the phraze, “but all out-af-state wine sonrces enust ship their peoduct to a
licensed wholesaler or other licenses.” Plaintiffs comrectly state that when purchasing cther than
Virginia-produced wines, wiholeszlers i Vizgpinia mwst deal only with licensed impeorters
recarding the purchase of wine producsd antzide of the Commonrealth bowghe for resale
purseant 1o the stalute, which reads:

o whalesaler wine licensee shall purchase wine for resals [rom a person gutzide

the Coammomeealth who daes not hold & wine impoders license unless such

whinlesale wine licenses holds a wins importer’s Bieanse and porchases wine for
tesale pursuant to the privileges ol such wine importer’s license.

Va. Code Ann, § 4, 1-207¢27). While the resuit 3z the same if the liconsce receiving cul-ol-gtata
proatnets also hodds an importer’s license, the plaintiffs” objection to this paragraph of the Feporl
iz wall-taken and is therofors sustained. |

Plaimiffs object that in paragraph 9, the slalenaent hal Virgiola's ABC stores may zell
anly Virzinia-produced wine is ineorrect. To the extent that the Report s unclear that the ABC
stotes sefl stoctly Virsinia farm wincs as opposed to all Virgina wines, plainlifis” objection 1s
sustainaed.

Plaiotiffs object to the Report’s use of the word “congigned" in statement of fact number



11. The Court finds that his objection 13 without menl, althowgh 1he Courd notes (hat “zzlz by
consiznoent™ and “lo consign” may be disling! letms of art. It is prolibited by 27 1.5,

§ 205{d} for aleoholic beverazes to be sold by ihe practics of consignment safes, definsd as “a
ransaction it which goods are delivered by a consignor to a dealer or distributor {the consignes)
primarily for sale by the consignes, and the consienes has the doht to retuen any unsold

eommercial upits of the goods in Hew of payment.” 3alone v, Microdyns Com., 27 E.3d 471,

476, n.6 (4" Cir. 1994}, To conzign a good simply means to translee it Black’s Law Dictionary
303 (7" ed. 1999}, Maintiffs* objection to this parzaraph is overruied.

Plaintiffs next arguc that the statcment of fact nunber 12 makes ncomplete reference o
licensing restaactions. The Report makes suflicient reference to Virginis Code seotion 4.1-223 o
avircos this abjection, buf becavse the liconsing restiction is mportant o the Mae)strate
Tudge’s and this Courl's reasommg with respecl Lo fhe finding of discomination, plaintiffs
olyection is sustained. The Cowmt agraes that the rpore comest statement is thal an aub-of-slals
cnfify camot obtain 2 Virginia wholesale or import license. Thiz, of course, creates a hasrier to
out-ni-state parberpation by divect shipement m Vingioia,

Plaintiffe chject that statement of fact nember 14 incorrectly assumes 2 dispueed fact by
stalineg that the Foderal Alcohol Admimsiration Act was designed to promote temperance. The
Court ageees wirh the plaotiffs in this respect, but the Counl doss not 2o so far as to agree with
plaintiffE’ assertion that the Act was “designed to precluds consmner deception as well as
vertical integration,” although the Couwrt eecognizes that bya ¢onrls have found consueer

deception and verfical integration b be among the concems of the Act. Sec, £.g., Tavlor Wine .

i



Co. Ine. v, Dept of Troasery, 500 (00 DO 1951); Levers v, Berkshire, 131 F26 4535 (100 Cie

1945). To the extent that it is relocvant, the statute speaks for itsel fin this regacd. The plaintiffs’
objection i3 sustained,

Plaindiffs object that statemenl of fael number 15 15 inéomplels in failing to more
camplately quote the staletory requirements. Althaugh the Coot notes that the Report’s citation
ta the statute 13 sufficient, plaintifls" objeclion 15 sustzined as it 15 a more complete statemert of
the relevant siatule 1hal, “[i)¢ 15 2 misdemeacor carmngl ollgnse for 2oy enlily W ship alooholic
bevorazss inlo Virginia (0 other thae an entity licensed by Virginia to receive it.” Va, Code Ang.
§4.1-314.

Plaintiffs objoct that statemenl of Bl number 16 1z ingormect for the same roason they
ohyjected to statenent numiber 9, that the Repoit refers o “"-.-’irgi.nia-pmdu-:ed wine™ and should
tore accutately tefer to “Virginia-produced famn wine,” Consistenl with the Contl’s maling on
the objection to statement number 9, plainiifls” objection L3 statement number 16 iz sustained.

b. Plaintiffs argne that cereain additional inaterial facts shovld Be incledad as
relevent to the Couet®s analysis.

The Court has reviewed all [ifteen of the “matenal facts™ (hat the plaintiffs proffar. The
Courl concludes all ars immaterial or improperly oftered, particularly thm-::. which telate to any
alNdavits offered by counsel. Therofore, the plemtitfs’ objections regarding mclusion of
additional facts not specifically stated in the Report are overraled.

B- OGIRCTIONS TO THE REPORTS ANALYSIS AND APPLICATION OF THE
TWENTY-FIRST AMENDMENT AND FEDERAL STATUTES

i. Delepdants® and intervenoi’s objections

11



L Predicpdants and intervenor olyject o (he degicieate™s linding of Gacial and
crordiic Aliserimination.

i Dreletedants and igtervenor arewe (hat the ABC Acts impoo controls
are luciatly negtral because whether manufactored in- or aol-alf-stuie,
] ligoor mast pass through the hands of a siate-dicensed enlily.

The et Fas pespewees] the stamies izauestion aned Bmeds gt this abyociiom muosr be
aeyerriled s Bepandless of delodants” wnd intervsmor”s chacaclensatecns of tloe stalubes, o s e,
thie szharme eshihitchoes o st wherchy Wiclind winenoes, s weneries, breweries, gnd oft
premisis Tieersees my chrec b slog Tieer and wonee e Wirgom amd soof-of=stale consnrmers, wher:
amrlowchereas s eal st sendors may neiten oitn a Voo Eeeise con slarectly slog beer ar
wy o Woreitae consuneits  Lhis 5 he verederfimion of 3 acialle discriminatore e and the
dezemeclarts” aoel e e s chyocin stated o sarapiapl 27 G ezl overruled,

i Breleodants and inferyencr arguwe that the ABC Act's iimport contrads
clo el comgsticure “econoimic discr imination.™

e paraeryn 25, Whe delendants and inlemvenoT wssern Uit the Mapistrane’s Report oo
errar, arenne bl State mposed huedens on o stase leeased producers are identcal o the
Burdens placcd an ol wai-stale prslocers The Coorl finds thig chjection e beasigdoonl mern,
Tlhe Wirpiota schere dloes ol place the gasne Boeders onomoe-state acel oul-gd-state pooriocm s
mccase 1 aliows eestale producars and alt prentizes licczsees ta nalenly obtain licenses, bul
alson Lo diveczly shup proshicts oo Virginee sl oot-or=stane consumers whule 2 s inspeessible lor an
wal-af-slate ety eilder W dueel ship or o obuun @ Virginia deerse, The scheme o both b
prarpese aod <llece sl pronibiting o oot-of-stale catiy o parscgqatng indirect mbetang aml

sluprers cwane wed boeor 1o virsins residents I Jacl, thraughows moost of Tis case, LS



apparent that the defendants and intervenet bave been boding [ﬂ: convines the Couet that the in-
slate entibies bear o grealer borden than deo l]l'm anl-cslate enfitics simply because the ABC has
physical jurisdiction ander Virgima's seocwlatary seheme, The abjeciion made by defendants and
intervengr in (helt paragraph 28 that e “formal distinction betweaen requitng hal imports pass
through wholesale and eetail licensees while permitting Beensed in-state producers to sell to
SONFLMEES Creales no separale seonomic effeet and thus ¢annet constituls ceonomic
discrirnination because alk ave subjected to the same regulations™ is disingenuous. The
repulations prevent out-of-state products from cilteﬁng the matket on the same terms ag in-state
products becanss they most go to a Virgin wholesaler andfor off~prenuscs licenses before
reaching a consumae. A Virginia producer may obeain s ofFpremisss license, nurket dircctly to
consumers, shap dircctly to consumces, and clininate aoy requirement to pass its product through
any other mechanism ofher than its own produetion and disiobolion line, The objeclion in
defendanls” and mlenenor’s paragraph 2% is therefore overmled.

In pavagraph 29, defendanis and intervenor argue that the Seventh Curcoit’s decision in

Bodenbaush v Freeman-Wilson, 227 F.ad 848 (7 Cle. 20600), is persuasive and suppotts their
argmnent that Virginia's statutory system does not constitute sconomic discrimimation. The
Court agrees with ihe Mapisirate's analysis that the Bndenbauneh casc 15 inspplicabls to Lhis case
andl adso improperly decided becanse i does nol rely upon the esiabhished dormant Commerce
Clanse analysis. Althouglh the dofmant Commerce Clavse junsprdence may be unpopular
amons soime jurists and litigants, it is the law by wiich this Coutt is ound. The defendanes’ and

intervener's objoction stated in pargraph 29 5 therefore overnitled,

13



In paragmpl 29, defondants and intervenor abject to the Mazistrate’s nding of sconowmnic
diserirmination on the (heary that the iinding was based on & londsmental misunderstanding of
the structore aod operation of ¥irginia's control system, Detendants and inlervensr complaim
that the Report’s conclusion that the ban against owt-of-sials divect shipment (s against the
evidence becauss Virginia's producers and m-state leensees bear the costs of complisnee wth
Virminia's laws, including the payment of cxeisc taxes. They argue thal becanss oul-o-stans
entities do net have to comply with Vieginia's jaws and are permnitted to direct-ship, die cost of
delivering out-o-atate products to Vivginians directly would actually be lower than for Yirginia
producers and in-slate licensees. Considennyg the Virginia enforcoment soheme, the refovant
inquiry is whether the In-statc entities and cut-of-state entities are permitted ko enter and comnpete
in the markst on the ssme terms. Here, it 13 not disputed that in-state cntitics properly liscnscd
iy dircot-ship 1o consumers while out-of-state cntitics may neithier obtain a Heawss nor direct-
ship.

The Court finds, however, that there is some ment do the defondants” and 1nlervenis™s
ghjection that the Mapistrate’s Report assumes, and 1herefore Gnds, that the actual digerimination
iz based on two mistakes of fact: 1) that the in-state preference avolds a pnce increase; and 2}
that ihe “degree of contral that is exercised under the state's aufhonty of Inspsclion i cegard o
the in-state preference is significantly less than whal exists inregard to the fill force of the three-
tier systern that applics to all out-ef-state sources.™ First, the actual discnminalion occurs as a
result of the in-state preference for entry 1nto the narkat and direct shipment to consumers; i s

based cn the language zod function of the ABC Act. Bocause it is unnecassary to ineasure the
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quanium of the economic mapact 1o determine whethor the stalute is facially discominstony, e
statement that the in-state prefercnce avolds a price increage i3 superfluous whether supported by
the evidence or ngt. Second, the record Jemonstrates dhar the "iliree-tiec” sysiem is a mishomer
when applied to w-stale producer/liconsees. It is accurate to state that in-state producer licensees
do not have to pass their products thrgugh each tior that an out-cf-state entity roust. Beeause it is
clear that in-gtate producers/licensecs are subject to the same enlorcernent provisions, it may not
be accurate to find that they are sulyject to siggilicantly loss control by the state.

While the Cowrt does not zccept the defendants” and infervenar’s characterization of the
objeclion in paragraph 30, it dogs have some merit. Therelove, the objection to the finding that
the in-state preference pecessanly results in a price increase is sustained, but galy to the extent
that 1 15 an unnccessary finding. Forther, the objection to e Inding that in-staic
producersihieensees are subject (o signihcantly less conteol is also sustained o padl, The
appeopriate (nding (s that ofl-pramises licensees who are also producers and himpotters may nor
ba required to pass the product thrcugh a whoelesaler or ratailer 1o deliver the product to
consumers, apd thus they are subjest (o lass Ihan the full-force and exposure of the threa-tier
syatenL

1id, Defendants and ntervetor abject (0 (he Magistrate Report’s findings
related to the dermant Commeree Clause analysiy, alleging that the
Fxctual record demonstrated that the importation cowtrols yyere

Justilicd and {hat the confrols are the least resfrictive controls
available.

In paragraph 31, defandants and intzrvenor complain that the Beport emvoneoushy

concluded that he defendants Laled to produce “any meaningfui evidence which 1he Court ¢an



SR A3 CTeAling 2 genuine issuc of material fact regarding any justification for tha
dizeriminatory pedicy.” The argument is thal the Magistrate showld have found that Vieginia®s
Justification For its controls wers the only means by which it coufd inspect, monitor, and resubale
out-ofustate products given the volurne of imports and the liméted jurisdicton of lhe ABC within
the slale, The defendants ond intervener produced mounds of evidence relating 1o their business
practices and enforcament activilics, They also produced evidence that there were violations of
pracically cvery state law by hoth in- and out-ol-&tate entitics. However, they did pol produce
evidonee tending to show that there are ne other noodiscnminalory means of enforcing their
legitimate interests, The question is not whether the state ean per{form the type of enforeement in
which it currently engages ar whether ig the three-lier system per se the only framoework for
congideration of 4 system by whicly if can function. The guestion is whether the stare can
accomplish its legitimate inlerssts withowt diseriminating against out-of-state dirsel shippers of
wine aed beer. This, they have not dons, See Wasle Memt, Holdines, e, v. Gilmore, 37 T,
Supp. 2d. 536, 543 {E.D. Va 2000). The defendants® and intervenor’s objection in paragraph 31
15 therefore overmied.

b. Defendants® and futervenar’s objections regarding application of the
Twenty-first Amendinent.

i. Defendnnts and infervenor argue that (he Twenly-lirst Amendment
immunizes state controls on fhe impartation, Gisfcibution, aod
transpartation ¢f sleohalic products from challenge puder the
dormant Commeree Clause,

In paragraphs 32 through 3%, defendants object to (e Magistrate fudge’s application of

the Twenty-first Amendment. The defining feature of defendants’ and intervenor's argumest is_
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that the Twentv-first Amendmens, and nol the dormant Commerce Clause, is the only means by
which the Court should xeabvze whether Virgina bas the auhority to control the importation and
disterbution of aleohohc beverages “free of the strictures of the domant Commerce Jlanse.™
They argue that no Supretne Couvt case has ever applied the domnanl Commerce Clanse to a case
which [oaused stogtly on imports, and that ihe state’s control aver importatinn and distdbulion is
unfettered. Therefore, the defendants and intervence olyjeat 10 the mers fact that the Magiztrate
Judgs applicd he dormant Commeree Clause analysis to this casze. In addition o objecling to its
relovance to this case, the defendants and intcrvenor also object to the Magistrate Judgss
interpratation o the dormant Commerce Clavse analysis and lhe manner in which it was apylied
to the facts of this case. The defendants and intervenor narvowly focus their argumenl ¢nd
interpratatioe of the dormant Commeree Classe only in 1he context of the nature of the violation
— that Wirgimia’s impord conirels incleds a ban oo divect shiprment of ut-of-stale beer and wine fo
Virzinia consumers while permitiiog such shipment by Yirginia entittes. Rather thas, focos on
this case ag an fmpoct ease, the Magisivate’s Repart anabyzed the challenged statutes under the
dormant Cemmerce Clavse by detormining fisst whether the statute was facially diseoominatory,
Eecanse the question in this casc required apphication of the dormant Commerce Clanse analysis,
and bacanse the Court agrees with the Magistrate™s analysis in this respect, 1he defendanis” and
mervenor's obyjections outhined e thelr patagraphs 32 through 39 ave overraled.

i Prelendanis and intervemor assizn error to fhe Magisfrate’s refection
of circuif court decisions upholding state import control statntes.

In paragrapl 40, 1he defendants and mibervenor object 1o the Magismate's refoction of the

Seventl Circwit's decision in Bridenbaush v, Freeman-Wilson, 227 F.3d 848 (7% Cir. 2000,

17



This Cowrt 1s not bound by any decision o (Le Seventh Circuit, and the Cowt agreas with the
Magisimuie Judge's analysis of this case. The defendants” and intervenor’s cbhjection is overmuled.

In pargraph 41, the defendants and mtervenor olyject g the Magisirate's differentiation
bietwean the statutory schems im Indiana, addressed 1 the Bridenbaueh decision, and the scheme
i ¥irgmia. There is gome merit o [i'lv.ﬂ':. abservation that the burdens mmpozed on in-stale and out-
of-state producers under the Virginia ABC Act for compliance and taxalion arc “identical in
economie ¢ funclional impagt.™ The Court finds, however, that the Brdenbaneh decision is
inapplicable for other reasons outlined by the Magisirale's Eeport, nomely that the Sevenh
Circuit did not apply the donmant Coimmerce Clause, which this Count finds must be applied,
Therefore, e abiection is ovemolad,

In paragrapl 42, defenrdants and intervenar obiect 10 the Magstrate’s assertion that
Virginia's 3::114:-:1113 can be differentiared from that in Beideabanoh begause Vinginia's thres-tier
svebermn appdies differently depending on whether Eh-::_ producer is in- or ont-of-state, As
previously discussed, the Magistrate found that Virginia®s scheme allows Virginia producers and
ofl-premises licensces to diceed ship wine and beer to Virgimia and outof-state consumers where
perritted by law. Thos, these ligensees are nol indy subject to the full-force of the three-tiae
systent, neaning that they ave spared the requiranent (o pass products through cach tier. Though
Wirginia winenes, faom winsnes, browerces snd off-premises licenzees must all be pesidents of
Virginia to obtain a license and all licensees are subject to eompliance, {axation and enforcement
at all tierg, the bMagistrate’s eonclusion is corregt that the Virginia scheme is discrininatory

because it: 1) docs not pennit out-of-state entities o oltain Virginia lisenses; and 2} forbids oul-
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af-stale licensed oy federal ieensed entities to divect-ahip praducts (o Vireiniz consumers, instead
vequitig defivery of the praduct first to a whelesaler o Virgima-licensee before thal ieensec can
ship to a consumer. Tlis 15 a furcltonal difference 10 weatment between in-state and ont-o-siaic
producers and parvevars of wiee and beer, Therefors, the objecfion 15 overmuled,

In paragraph 43, defendants and intervenct object to the Magisteate’s enticisen of Jodge
Easterbrook’s focus in Badenbaugh on the langmage of the Twengy-fivst Amendoment as aupport
[ar his gonclusion (hat state laws lmited W impodt ¢ontrols #rc Eoc of domant Commierce
Clauze claims. While delendants, intervenors, and the Seventh Circaet may comectly observe
{hat no Supesrc Coart case specibically holds that laws limited to the importation of liquor are
problematic under the darmant Commerce Clause, the Courl agress with the Magistrate’s report
that 1t is nonetheless bound to analyze a question of Fcial discrimination uoder an estabiished
dontant Commerce Clavse analysis, which Judge Easterbrook declined to do. Therefore, there is
iy errar i he Magisirate’s refusal W aceapt the reasomus and decision in Bgdenbaneh that the
demmant Cermnoree Clauwse was inapplicable to importation cases. The objection in paragraph 43
i5 overruled,

In paragraph 44, defendants and intervencs olyect #0 the Magistrate’s diserediting of the

holding in Kronhenn v, Tistoet of Colummbas, $1 F.3d 193 (DUC. Ci, 19955, Defendants and

intervenor argue that the Keonheim cours beld that seates have absolute power over liguar conirol.
This rzading by the defendants is incormecl. The Kronheim court held that despits a legitimate

Toctlve mixed Wil a peotectionist motive to enforce territoriz) warehousing laws, onder Crag v.

Boren, 429 103, 190, 206 (1976}, once lequor entered the Distoet of Columbia, the Distnct had
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Ylalenary power 4o regulate and conlrol .. Lhe distctbution, vse, or constnptiow ot intoxicants
within her tervitory aller they bave begn inported.” 91 E.3d at 399, The Cowt ageees with the
Magiatrate’s interpretation and application of this case, dMoreover, this Comt is not bound by fhe
decision i a case cutside Uus Crreuit, sven if the Couct were 10 [ind il perswasive. The
defendants’ and intervenar's phjection is avermuled,

1ii. Defendants and intervenor argoe tiat the Heublein decizsion of the
Virginia Supreme Court docs ud support the Magistrate's Report,

I objection nmuber 45, the defendants and ntervenar argue that the Magisirate’s Report

improperly relies on Heubloin ne, v, ABC, 237 Va, 192 378 5. E2d 77 {1989), 10 support a

decision to sinke down Dnpont controlz. The defendants and intervenar are comect that the
Flenhtein case did oot involve inporl conleols, Eather, it imvolved unconstitmtional, cetooactiyve
atd exteaterritonsl gpplicaton of another of Vienoia™s prolectionist stafutes, the Wine Franchiss
Act. "Fhiz is entirely consisteat with the hamstraee’s analysis, (Roport and Becommendafion at
273 The Magistrate found that the Henblaig case provided guidance inasimuch as it exeroplifies
that the Virginia Suprame Comt applies tie dormant Comanerge Clacse analysis in cascs whers it
15 presented with facially discominatory statutes, Unlike Brdenlaush where the Seventh Circnit
found that the Indiana Suprems Court had not decided how to reconcibe its owen competing
statutes, here the dagistrate had guidance feom the Viromia Supreme Courl in Heublein as 1o
herwr (o analyze s facially discominastory state statute. The Cowt agrees with the Magistrate’s
analysis on this point and the objection is overmled.

. Objections regarding lederal statutes,

i. The Wilson 2nd Webib-Kenyon Acts
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oy prarsaraphs 44 - 51, the defendants and indenvenor object o the Mamsstoale's Ruport
becanse 1t concluded that the sole purpose of the Weilson and Webb-Fenyon Acts was 10 agsist
states which imposcd a total ban on posscssien for porsenal use, and dhat the Webb-Eenyon Aot

prodibug 1he trensporation o intexicating bBauar m viclalonr of any law of the state in

contravention of James Clark Dustilling Co. v. Western Maryland [ Co., 242 115311 {128

and West Virginia v. Adams Expross Co., 219 F. 794 (4" Cir. 1915). Based on the languane,

histery, and application of the Wilson and Webb-Fenyvon Acts, two lhings sre clear. First, the
Acls weare reinstated [otlowing the repeal of prohibition 10 assist states 0 roainlaining the status
quo 1f they desited & retmain dry. Second, even though no state has chosen bo eemain dey sixky-
seven years Later, their option (2 resart i the protections poovided in thesc statutcs remain in
farce. Purthermore, ¢ state retains the rizhe under the Twenty-first Amendoent to cotteo] the
mportation and distineion of lguor within its borders az long as it 15 not disconmatory. The
most imporiant aspoct of 1hase Acts ave that they do ng nof provids dalendants and inlervenor
with the authority they seek to invake — the nght fo tenove the dornant Commerce Clause duing
the law il exercisc of thoir Twenly-ficst Amendment nghts. Thercfors:, the l.‘.lbjﬁl}ﬁ.i}ﬂﬁ made In
paragraphs 46 throwgh 51 are gveomlad.
ii. The Twenty-fiest Amendment Enforectnent Aet

[n paragraoh 52, the delendants aod ntervenor contend 1hat the Report makes no olfod 1o
synthesize its view of the Webb-Kenyen Act a5 a “useless rehic™ with the Twenty-first
Amendment Enlorcement Act passed by Congress in 2000, Tirst, the Mamisirate’s Report does

not find thas the Webb-Eenyon Act was a “useless relic,” even if the Report does not adopt the
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delendants” and inlervenor’s interpretation af the Act. Scoond, it is cormect thaf the Cowt should
not congirue a stabole Lo render it meaningless. However, the dalendams and inlervenor asseried
ity their moteans for suommary judgment that the Twenty-Gest Amendiment Enforcemenl Act
conchusively supported their entire position that Congress “clearly and positively spoke to the
izzue of alcobobe beverage cammercs i the states, thereby rendering the ‘dormant” or ‘negative’
Commerce Clawze inapplicable” (Defs’ Amend. MMot. tn Sapp. of Sowm. J. at 2 see Pub, L,
106-386, effective Tan. 25, 2008,  Although, as mentioned above, 1t would be ridiculons ta
requare evely Cowt to sof oot in full the provisions of every stalate vpon which ik relics, 1t is
impartant to loak; at the full seope of what is provided under such a clear mandate.

A perisal of s Act demonsimles that it Grestes a civil cxusc of action fo enforce state
laws in fedeml coart by way of impeoction. Sections 2(eH 1) and (2) specilcally set ont that (he
slatule is to be consinued as applicable to state law as the Twenty-first Amendment has Treen
interpreted by the Suprerne Court, including as it relstes to other constitutional provisions. This
statike cannot possibly be interpreted as the defendants and intervenor would have the Cowr do:
that the Act “render[s] the “dormant” or "egative’ Commerse Clause inapplicable.” {(Defs.”
Mem. at 2). Although it is frus that the legislateve hislony of the Twenty-hfist Amendmenl
Enforcement Acl Imcludes letters from many states attorneys general, includhag the attarney
general of Virginia, professing the perecived need o the statute to prevent, among ofher things,
ditect shipments 1o joveniles in order to diminish nnderage drinkdng and driving, the plain
languaze of the statute croates only 2 fodersl forum for states o scok inpunetive relict to enloree

1heir othooeise valid gonstimticnal statutes relating to intoxicating beverages. Therefore, the
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alyection in paragraph 32 is ovennied.
iii. The Federal Alcobol Administration Act

In pavagrapls 53 ond 54, defendanls and intervenor generally object to the Repnrt’é Vigw
of 1he (eleral slatules, namely the Federal Alcobol Adminiztranon A¢l, and Lheir impacd on a
state's powrers to enforce its own laws regulating the mpaortation, diserilution, and sale of aleohel
as prounds for deraal or revocation of 3 federsl pemoit, To the extent it 15 relovant, the Court doess
not read the Magistrate s Roport 10 ignors this facl. As long as 2 518165 stalutes arc
sontstimbional or athereise enforceable, violation of a state law are grounds For demial or
tevocation of a federal perout. Becanse this is tae, where an out-of-state entity has vielated a
valiz stale law, 1he ou-of-state entity is subject 1o having its entire national business shat deown
permanantly — the nitlnate commercial sanction. Therefore, it 1s proper to accept this as a fact,
bt it does not suppott the statz"s arguneent that its prohibation on interstate direct shipment is the
lcast discominatony means of endbrcing s legitimate laws to preveat, far ingtance, its diversion,
deinking age. and purity laws.

While it is carmect B0 stals that the exereise of federal purisdiction 1o enacting eertun
alcohol control statutes is an exarcise of Congress’ dukies apd powers under the Commerce
Clauze, it is incatrect to conclude that “[clentral o the Repott's conclusions 1s its mistaken vicw
that (here are ne foderal policies adopted pursnant &y Congress’ pastiive powens | . . 1o regulate
interstate connnerce.” Nowhere in the Report is this stated or implicd. In fact, the Magistrate
discussed the wery inslaness where the Congress bas exercised its posilive eommere ¢lanss

power; and what impact such action has on the interstate 4ade in aleohol, Mo manufacturer,
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distribulor, iImporter, of ratailer of wing is withouwt the juisdiction of these ledorl acts, Any
business or individual found noviolation of & valid state law may fprfeit it licenss — ils lifzhlood
— umder e [edepal statutes, The Twonty-lirsl Amendment Enforcement Act even creates 8
Eoderal civii injunctive remedy where there iz a violation ¢f 2 stale’s valid laws, There is nothing
10 the Magzisizale’s roport to the conlrary,  Therefore, defendants® and intervenor’s ehjections in
naracraphs 33 aod 54 are overruled,
i “Tlarkef Participant”doctrine

in paragraphs 35 and 56, defendants and intervenors objoct fhat the Magistrate's Report
SgAZCs I an cnoneous 2nd tortured analysis that iz not sanctioned by existing preccdent™ in
[nding that the ABC impermissibly discoiminalcs against ont-of-state wine by limiting its
preferencs 1o rslaiding onldy in—sl&ilﬁ Wine 1 its stafe-owned liquor steres. While the Magistrate
may have been tortured By this case, the atalysis is not.

Ewen though i is an importanl case, the market-paniicipant question does not rige and (all
solely on the faces of the Hughes v Alexandria Scrap Corp. case, 426 TL3, 794 (1976), The
Magistrate specifically found that as a matter of public poliey, a state has lesitimate interasts in

protecling, promoting, and cven subsilizing its cifizens when the state acts as a market

participant See Id. a¢ 219; See alse Camps NewfoundOwatonna, Tne, v, Town of Hagison, 520

1.3, a1 393-3M, In this case, lRare 15 no quoslion that the state, even in the context of its control
guer the ABC stores, is not only a market participaot bot the regulator of the market in Virginia.
The suhsidy to the local wine market 13 not pormissible when it exeludes all ofhees Dased o out-

nf-state statws. New FEoersy Co. of Ind. v Limbach, 485 11,5, a1 277, In (his case, there is no
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error o lhe Masistrae's Anding ibal 1he stale’s sreument that its regulatory rale s distingl rom
ils market participast tole coaneot be sugiained. Therefore, the objections in parasraphs 55 and 50
are ovelulad.

. Maintitfs® QOhjections

Elainliffs object thad the Reporl docs not includs important legislative lstory regacding:
ihe Twenty-{irst Amendmenl, Webb-Kenyon Act, and Wilson Act. The Court agrees that the
histary and context of the Twenty-first Amendment and the Acts are impodant and the Court
sustains the plambffs’ objection to the extent that 1f secks a declaration that cthe Congressional
Recoed i celevant.

Plaintiffs next objection argues that the Report overlocks the argument thal the language
of the Wilson Act itse]f does not pennit discominatory reguiation by states. The language of {hs
Aol speaks Bor 1self #nd 15 reproduccd i futl in Lhe Eeport, howewer, the plamtiils are cotrect
that the Report neglects to menticn that the Act provides states the anthority to regulage
mtoricating houocs "o the same extent and 1n the same maonsr s though such . . . liquors had
bieen prodoced in such S:age ar Teeritory . ... Thevelore, the abjeetion 15 sustained on (the basis
of this langnace.

FBlatniiffs alzo make the objection hat 1he Beport “nocdlessly” analyzes the state's
discriminarory laws as weighed agamst the cote powers endewed by the Taenty-{irsl
Amendment. Plaintiffs arguc that such an analysis 13 noccssary only when the state's police

powers nder the Twenty-ficst Awmendiment conflict with a federat power exercized under lhe

poaitive Commerse Clanse, The Coorl [ods 1his argement (o have some ment, as discussed
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above in relation o the defendants' and inlerveonor's -:rl‘.njectimm._but the aljection is overryicd
becanse the ¢ore concorns anakysis provides conext for determining whether there iz a lezlimalg
excreisc of the state’s police powers which may assist it in overcoming the disetimigatory nature
of its stalwres. Sco Bacchus, 463 1S, at 263,

C. QBJECTIONS TO THE REFORT'S ANALYSIS OF THE PROPER REMEDY

With the ex¢eptions noted above in reference to the parties” abjoctions, the Caurt AETEES
with the Magistrate’s acalysis of the issues in this case, and the Magisteate’s conclusion hat the
statutes at sgne are unconstitutional forms of discrimination in their in-sete preforonces for
WVirginia wine and beer, The Court’s remaining dask is to address the appropriate remedy for
these violaliogs.

The defendants” 2nd intervenor™s position with vespect to the remedy proposed Ly the
bagistrate's Report is that, although they dispute 1he existence of an bagonstitutional [o-stale
jreeference, they agres with the Magtstrate’s proposal that only the violating sections shoubd be
severed from the Act as a whole and stricken,

The plaintiffs, on the olficr hawd, srgue that the proper remedy, and the eoly remedy that
would vindicate the constimtional rights vielated by Virginia's current statatary schome, is a
declaration that the ban on dircet shipment from out-of-state sources i unconstitutional, and an
ljinetion prohibiting the state irom enforstng the dicest shipment ban 2saivst citizens of the
Commaonswezih whe wwould purchase wing and beer from out-af-state and have it shipped to
them m Vireinia, as well as aeainst those wha would sell and ship to them,

The plamnlifis frrat obyject that the #agistrale’s Report fails o apply settled remedial
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precedent, Wleere a statute i3 defective because of underinclugion, as in this case, feleral
remedial lave provides two allematives: the Courl may “either declare [the statute] a nullity and
order that its benefits not cxtend to the class that fhe legislature intengled (o benefit, or it may
sxtend the coverage of the statute to include those who are agemioved by the exelusion.™ Welsh
v, nited Seates, 398 1.5 333, 361 (1970) (Hartian, 1., concvering), The uprerns Coort has held
that couris should gonerslly apply a presumption of cxtension of benefits rather than suilification.
Sec Californta Fed. Say, & Losn Ass'n v. Guerra, 479 1.8, 272, 291 -92 (1987); Nauyen v.
LS., 535 ULS. 55, 95-96 (2001 (Scalia, I., with Thomas, I, coneurring {“[I]n the sbscnce of
legizlative direction mot 4o scver [an) infirn provision, “sxtonsion, rather than mudliffcation” of 5
bencltt is more faithful to the legislative design.™) {emphiasis in original, citations omittzd).
Addilionaily, the Fourth Circuit has followed thiz practice i dommant Comnerce Clagse cases.
See Enwil. Tech, Conncil v, Sierra Club, 93 F.3d 774 (4™ Cir. 1996) (stoking down CAPS Oy Gutt-
ol-slale: hazardons waste rather than applying themm to in-state waste), Given this procedent, the
Court finds that the ban against divectly shipping wine and beer frorm out-ofstate is
unconstitulional and that, perforce, 1.a]l of the challenged stamites are unconstitutional. The
plamntiffs’ objection m this regard iz sustaimed.

As dligoessed in the wvagistrate’s Repoct, the issue then becomes whether the offending
slalutes are severable foom the rest of the Act. The plaintiffs second obfection is that the
affending statutes are not severable in the way the Magistrate’s Reporl suggests. The question of
severability is ¢ontrolled by state baw, Leawitt v, Jane [, 518 TS, 137, 139 ([998). Under

Virginds law, 1o determine whether the offending porttons of the statuie can be severed, thig
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Conerd must dleteripines whathar the General Asgembly wonld have passed the Act without the

preference for in-srae wine and beer. Sce Heublein, me. v. Depi. of Aleoholic Beverare Condrol,

237 Ve 192, 200 (19289, [Fnol, he eolire statwary scheme naest fal,

The Court agrees with the plaintiffs and respectfully disagrees with the Magistzate™s
conelusion that the peovisions at (ssue in this czse are severable. First, the Yirguua ABC Act
containg no geverability claose indicating legislafive olent for 2 portion of the Act to survive if
the rest is declared invalid, Sccond, thers ave no special circumsiances at issue in this ase Urat
rebut 1he presumption w Javoe of extension of a retmedy over nulltfication, and there is no
indication of contraty legislative intent, Fnally, this Court 15 guided by the Viegima Supreine
Court's zhalysis in Houblein,

The Hepolein case addrassas bow much of Virginia's ABC Act is affected by a stataie
being declaced <nconstitutional. Essenfially, Heublein msinects that the Court has three options:
11 fo declare oniv the three com slainles gnminalizing out-pf-state direct macketing
unmnslilutiﬂnal.and enponn, thelr enforcement; or 2) to declare each of the challenged statutes
unconstitutional and enjoin their enforcement; or 3) 1o declere cach of The separate Titles of the
ABC Actin which the unconstitulional sections ate located (in this case, all of the Tites) to be
anzonstituional. The Cowt agrees with the plamtiffs that the sccond option 15 the most
preferable in this case. Declaring wnconstitutional and enjoining (he enforcement ol each of the
challenged stalules eflects the intent of the legslature, serves the interests of the consumer and
the doemant Commerce Clanse, and preserves the police powers of the Commonwealéh & further

itz logitimate interests under the ABC regime. For theso reasons, therefore, ptaintiffs’ objeciion
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1o the remedy 1s sustaimerd.

Finally, plaintiifs nhjéct to the Magistrate’s analysis of the parameters of the “in-state
interests™ (hat the ban on direct shipment was designed o serve. Plaintiffs argue that the
whelcsalers and tmporters comprise the “real” siaie interest, rather that the “qoaint fiction” that
the slale nleres! i3 the promotion of teraperanes and enforcement of the ABRC regubations.
Plaintifls asscrl tha such a dcten‘l‘tinaﬂml 12 2 defining element of the extent of the disetitrintion
as well as the approprate remedy for i1, Plaintitfs argee that the Gact that all wins, beer, and
liquor produced cut-of-state neast pass through 3 Virginia importer and wholesaler befor: it can
tedeh a congumer makes the market for these preducts subject 1o the “whims™ of the wholesalor,
k. other weords, the plaintiffs seek to nfreduce the arowment that the legiskiture is in calioats with
the wealthy special intersst groups in erdsr to preserve fhe wholesalerimporter monopaly in
Virginia, The Court refects this argument. White there gy bo g supportable srpument that
protecting in-state wholesalers and impotlers is the true and illegithnate intercst behind the
slalulcs at 1zsuc n this case, it (s uly unnecessary for the Court to entertain this arsaroent in
atder (0 resglve the dowmant Conimerce Clanse question. The plaintiffs’ objection iz therafore
avenuiad.

V. oM O

Upots revigw of Wi record, the Magistrate Tndse’s findlngs, and the objections, the
Eeport and Recommendation will be acgepted and adopted with the modifications made by lhe
suzlained objoctions, a5 stased above.

AN appropriate Creder shall issie.
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