2.
The Statutory Scheme And Challenged Statutes

12.
The Commonwealth, as a part of its regulatory scheme involving the sale of wine in the Commonwealth, has enacted various statutes that create two classes of wine producers: farm wineries, [§§ 4.1-100, 4.1-207(5)], and wineries, [§ 207 (l)].   There are currently 63 licensed farm wineries and 5 licensed wineries in Virginia. 


13.
If granted a farm winery license, a farm winery may, pursuant to § 4.1-207(5), sell and ship wine directly to consumers residing in Virginia:

“Such licenses shall also authorize the licensee to sell wine at retail at the places of business designated in the licenses, which may include no more than two additional retail establishments of the licensee.  Wine may be sold at these business places for on-premises consumption and in closed containers for off-premises consumption, including delivery and shipment of such wine to purchasers in accordance with Board regulations.”  (Emphasis added)

14.
Plaintiffs are informed and believe and thereon allege that such farm wineries sell wine for home delivery by, among other means, telephone and United States mail directly to consumers residing in the Commonwealth.  A true and correct copy of an order form issued by Oakencroft Vineyard and Winery located in Virginia, soliciting purchases of its wines by consumers residing in Virginia for home delivery is Exhibit 7 hereto and is incorporated herein by reference.

15.
When a winery obtains a retail off-premises winery license, it too may sell and ship wine directly to Virginia consumers pursuant to § 4.1-207(4):

“Retail off-premises licenses to persons holding winery licenses, which shall authorize the licensee to sell wine at the place of business designated in the winery license, in closed containers, for off-premises consumption and to deliver or ship the wine to the purchasers in accordance with Board regulations.”  (Emphasis added)

16.
The ABC has issued at least one (1) retail off-premises license to a Virginia winery.    


17.
Unlike Virginia-produced winery and farm winery wines, all wine produced outside and imported into the Commonwealth may be sold only by a person or entity owning a wine wholesale license issued by the Board pursuant to § 4.1-207 (2):

“Wholesale wine licenses, which shall authorize the licensee to acquire and receive deliveries and shipment of wine and to sell and deliver or ship the wine, in accordance with Board regulations, in closed containers, to (i) persons licensed to sell such wine in the Commonwealth, (ii) persons outside the Commonwealth for resale outside the Commonwealth, (iii) religious congregations for use only for sacramental purposes, and (iv) owners or boats registered under the laws of the United States sailing for ports of call of a foreign country or another state.”

18.
Plaintiffs are informed and believe and on that basis allege that at present there are eighty-eight (88) licensed wholesalers in Virginia.

19.
Not every person or entity may become a licensed wine or beer wholesaler in Virginia.  For instance, an out-of-state winery or brewery may not be issued a new wholesale license pursuant to § 4.1-223 (2):

“The Board shall refuse to grant any ... (2) wholesale beer license or wholesaler wine license to any entity that is owned, in whole or in part, by any manufacturer of alcoholic beverages, any subsidiary or affiliate of such manufacturer or any person under common control with such manufacturer.”

20.
Pursuant to § 4.1-216(B)(3)(b), an out-of-state winery or brewery may become a “financing corporation” that can participate in financing a wholesale licensee: i.e., a winery or brewery may provide funds “in order to assist in a change of ownership of an existing wholesale licensee ....”  The Board may refuse to grant a wholesale wine or beer license to any person who has not established or will not establish a place of business within the Commonwealth pursuant to § 4.1-223 (1).  This section provides that the ABC Board shall refuse to grant any

“[w]holesale beer or wine license to any person, unless such person has established or will establish a place or places of business within the Commonwealth at which will be received and from which will be distributed all alcoholic beverages sold by such person in the Commonwealth.  However, in special circumstances, the Board, subject to any regulations it may adopt, may permit alcoholic beverages to be received into or distributed from places other than established places of business.”

21.
When purchasing other than Virginia-produced wines for resale in Virginia, wholesalers in Virginia must, pursuant to § 4.1-207 (2), either hold an importer’s license, or buy only from an entity holding an importer’s license: 

“No wholesaler wine licensee shall purchase wine for resale from a person outside the Commonwealth who does not hold a wine importer’s license unless such wholesale wine licensee holds a wine importer’s license and purchases wine for resale pursuant to the privileges of such wine importer’s license.”

22.
Plaintiffs are informed and believe and on that basis allege that most, if not all, Virginia-licensed wine wholesalers also hold an importer’s license. 

   
23.
Plaintiffs are informed and believe and on that basis allege that the total number of wine wholesalers in Virginia has, in the past 20 years, decreased in number and, further, that the decrease has been caused by consolidation rather than attrition.   

24.
Plaintiffs are informed and believe and on that basis allege that the licensed wine wholesalers in Virginia, even assuming a willingness by them to represent all labels of wine produced in the United States, do not have the capacity do so. 

  
25.
All wines are not created equal in terms of the willingness of wine wholesalers to handle them or of consumers to purchase them.

26.
It is a misdemeanor to import, ship, transport, or bring wine into Virginia unless it is consigned through a licensed Virginia wholesaler pursuant to Virginia Code Ann. § 4.1-310 (B):

“No wine shall be imported, shipped, transported or brought into the Commonwealth unless it is consigned to a wholesale wine licensee.” 

27.
While the challenged statutes forbid and criminalize the direct sale and delivery of wine by an out-of-state winery to a Virginia resident, Virginia law permits and does not criminalize the direct sale and delivery of wine from a Virginia-licensed business located within the Commonwealth to an adult resident of the Commonwealth, including farm wineries and winery-run retail outlets holding an off-premises winery license as well as the following:

a.
Retail stores, including but not limited to convenience grocery stores, grocery stores, wine shops or other emporium having an off-premises wine license may, pursuant to § 209 (2), “sell wine ... in closed containers for off-premises consumption and to deliver or ship the same to purchasers ...”

b.
Gift shops, which are defined by § 4.1-00 as “any bona fide retail store selling, predominantly, gifts, books, souvenirs, specialty items relating to history, original and handmade arts and products, collectibles, crafts, and floral arrangements, which is open to the public on a regular basis” located in “a permanent structure where stock is displayed and offered for sale and which has facilities to properly secure any stock of wine ...,” may, pursuant to § 209(7) and if they have a gift shop license, “sell wine ... unchilled, only within the interior premises of the gift shop in closed containers for off-premises consumption and to deliver or ship the wine .... to purchasers. ....”

Plaintiffs are advised and believe and thereon allege that such businesses sell wine for home delivery by, among other means, telephone and the United States mail directly to consumers residing in Virginia.  A true and correct copy of an advertisement from the Virginia Wine of the Month Club soliciting direct purchases of wine by consumers residing in Virginia for home delivery is Exhibit 8 hereto and is incorporated herein by reference.

28.
It is the policy of the Commonwealth, as evidenced by the creation and operation of the Virginia Winegrowers Advisory Board, § 3.1-1060 et seq, to foster and further the growth of the Virginia wine industry.  Indeed, as stated in § 3.1-1062 (2), the Commonwealth’s policy, through the Commissioner of the Department of Agriculture and Consumer Services acting on the recommendations of the Advisory Board, which includes as members one or more of the Defendants or their employees, is to “develop[] new or improved markets or marketing methods for wine...”

29.
The Commonwealth, as part of its regulatory scheme concerning the sale of distilled spirits, has enacted legislation authorizing the ABC Board to buy, import and sell distilled spirits and to sell only Virginia farm winery-produced wine pursuant to §§ 4.1-103 (1) and 4.1-119(A):

“Subject to the requirements of §§ 4.1-121 and 4.1-122 [which deal with referenda precluding the establishment of government stores in a county, city, or town having a population of 1,000 or more], the Board may establish, maintain and operate government stores for the sale of alcoholic beverages, other than beer and wine not produced by farm wineries, vermouth, and mixers, in such counties, cities, and towns considered advisable by the Board.”  (Emphasis added)

30.
The ABC-run government stores do not stock/sell all labels of distilled spirits available in the stream of interstate commerce.  However, if requested by a consumer, it will “special order” spirits “if available” only if the consumer purchases a full case (12 - 750ml bottles) of the specially-ordered spirits.

31.
The ABC-run government stores cannot sell any wine unless it is produced by Virginia farm wineries.  

32.
The Commonwealth imposes a lower sales tax (4%) on the Virginia farm winery-produced wine sold through its stores than it does on wines sold elsewhere (4.5%) pursuant to §§ 4.1-234, 4.1-235, 58.1-603 (1), 58.1-604-606.
  

33.
It is a misdemeanor for anyone, including consumers and distilleries, to import, ship, transport or bring distilled spirits into the Commonwealth, with certain exceptions, pursuant to § 4.1-310 (A):

“No alcoholic beverages ... shall be imported, shipped, transported or brought into the Commonwealth, other than to distillery licensees ..., unless consigned to the Board.”

As with beer and wine, exceptions do exist to the no-importation rule for distilled spirits pursuant to § 4.1- 310(E):

“The provisions of this chapter shall not prohibit (i) any person from bringing, in his personal possession, or through United States Customs in his accompanying baggage, into the Commonwealth not for resale, alcoholic beverages in an amount not to exceed one gallon or four liters if any part of the alcoholic beverages being transported is held in metric-sized containers, (ii) the shipment or transportation into the Commonwealth of a reasonable quantity of alcoholic beverages not for resale in the personal or household effects of a person relocating his place of residence to the Commonwealth, or (iii) the possession or storage of alcoholic beverages on passenger boats, dining cars, buffet cars and club cars, licensed under this title, or common carriers engaged in interstate or foreign commerce.”

34.
The ABC-run government stores are run “for profit,” and generated a profit of approximately  $48,000,000 in 1999 from the sale of distilled spirits and Virginia farm winery-produced wines.  It is the practice and policy of the ABC that the prices at which distilled spirits are sold to consumers be reduced by the amount of any “special” or “promotional” discount provided it by the distiller from which it purchases its distilled spirits. 


35.
The Board may grant brewery licenses for the production and sale of beer pursuant to § 4.1-208 (1).  There are presently 39 licensed breweries in the Commonwealth.

36.
A licensed Virginia brewery may sell and ship its beer directly consumers residing in Virginia if it holds a retail off-premises brewery license issued pursuant to § 4.1-208 (7):

“Retail off-premises brewery licenses to persons holding a brewery license which shall authorize the licensee to (i) sell beer at the place of business designated in the brewery license, in closed containers which shall include growlers and other reusable containers, for off-premises consumption and (ii) deliver or ship the beer to purchasers in accordance with Board regulations.”  (Emphasis added)

37.
Beer produced by out-of-state breweries may not be brought into Virginia except through an importer licensed pursuant to § 4.1-208(4):

“Beer importers’ licenses, which shall authorize persons licensed within or outside the Commonwealth to sell and deliver or ship beer into the Commonwealth, in accordance with Board regulations, in closed containers, to persons in the Commonwealth licensed to sell beer at wholesale for the purpose of resale.”

Not every person or entity wanting a beer importer’s license can obtain one for the same reasons set forth relative to wine importers’ licenses.

38.
Beer, regardless of whether it is produced in Virginia or by an out-of-state brewery, may also be sold in retail outlets such as hotels, restaurants, clubs, dining cars, club cars of trains, sight-seeing boats, convenience grocery stores, and food concessions at sporting or entertainment events pursuant to § 4.1-208(5). 

 
39.
Some, but not necessarily, all of these licensees can sell and ship wine to a Virginia consumer if they obtain a retail off-premises beer license issued by the Board pursuant to § 4.1-208 (6): 

“Retail off-premises beer licenses, which shall authorize the licensee to sell beer in closed containers for off-premises consumption and to deliver or ship the beer to purchasers in accordance with Board regulations.”  (Emphasis added)

40.
Direct marketing and delivery to a consumer of beer may also be done by business entities holding a retail on-and-off premises beer license pursuant to § 4.1-208 (8):

“Retail on-and-off premises beer licenses to persons enumerated in subdivisions 5 a and d [hotels, restaurants and clubs, and convenience grocery stores], which shall accord all the privileges conferred by retail on-premises beer licenses and in addition, shall authorize the licensee to sell beer in closed containers for off-premises consumption and to deliver or ship the beer to purchasers in accordance with Board regulations.”  (Emphasis added)

41.
It is a misdemeanor for an out-of-state brewery to sell and ship beer to Virginia residents pursuant to § 4.1-302:

“If an person who is not licensed sells any alcoholic beverages except as permitted by this title, he shall be guilty of Class 1 misdemeanor.”

42.
Beer produced outside of the Commonwealth can be sold in the Commonwealth only through a beer wholesaler licensed pursuant to § 4.1-208 (3).  

43.
There are labels of beer produced outside of Virginia which Virginia-licensed beer importers do not choose to import and/or which beer wholesalers either choose to not distribute or do not have the capacity to represent. 

44.
It is a misdemeanor for a consumer to import beer for their personal use and enjoyment pursuant to  § 4.1-310(C):

“No beer shall be imported, shipped, transported or brought into the Commonwealth except to persons licensed to sell it.”

45.
The ABC Board also has authority to issue retail off-premises wine and beer licenses that allow businesses such as convenience grocery stores to sell wine and beer directly to Virginia consumers and to deliver/ship it to them pursuant to § 4.1-209 (1) (h):

“Retail off-premises wine and beer licenses, which shall authorize the licensee to sell wine and beer in closed containers for off-premises consumption and to deliver or ship the same to purchasers in accordance with Board regulations.”  (Emphasis added)

46.
Hotels, restaurants and clubs may also be issued a retail on-and-off premises license by the Board, pursuant to  § 4.1-209 (5), that allows such business to sell wine and beer directly to Virginia consumers and to deliver/ship it to them.  This section provides:

“Retail on-and-off premises wine and beer licenses to persons enumerated in subdivision 1a [hotels, restaurants and clubs], which shall accord all the privileges conferred by retail on-premises wine and beer licenses and in addition, shall authorize the licensee to sell wine and beer in closed containers for off-premises consumption and to deliver or ship the same to the purchasers, in accordance with Board regulations.” (Emphasis added)

47.
Gift shops may also be licensed by the Board to sell beer and wine to Virginia consumers and to deliver/ship it to them pursuant to § 4.1-209 (8):

“Gift shop licenses, which shall authorize the licensee to sell wine and beer unchilled, only within the interior premises of the gift shop in closed containers for off-premises consumption and to deliver or ship the wine and beer to purchasers in accordance with Board regulations.”

48.
The Commonwealth levies criminal penalties for the unlicensed importation, sale or purchase of alcoholic beverages.  Pursuant to § 4.1-302:

“If an person who is not licensed sells any alcoholic beverages except as permitted by this title, he shall be guilty of a Class 1 misdemeanor.”

49.
Pursuant to § 4.1-303:

“If any person buys alcoholic beverages from any person other than the [Alcoholic Beverage Control] Board, a government store or a person authorized under this title to sell alcoholic beverages, he shall be guilty of a Class 1 misdemeanor.”

50.
§ 4.1-223 provides:

“When a person has been found guilty of the illegal ... possession, transportation, or sale of alcoholic beverages..., the court may without further notice or additional hearing enter an order of interdiction prohibiting the sale of alcoholic beverages to such person for one year from the date of the entry of the order, and thereafter if further ordered.”

�	Plaintiffs do not challenge the constitutionality of these statutes insofar as they pertain to the levying or collection of a discriminatory tax.  Rather these statutes are referred to relative to the “protectionism” issue under the Commerce Clause.  Nor do Plaintiffs challenge the Commonwealth’s statutes making it illegal to sell alcoholic beverage to any person under the age of twenty-one.  See, e.g., § 4.1-304:  





“No person shall, except pursuant to subdivisions 1 through 5 of § 4.1-200, sell any alcoholic beverages to any person when at the time of such sales he knows or has reason to believe that the person to whom the sale is made is (i) less than twenty-one years of age, (ii) interdicted, or (iii) intoxicated.”





See also § 4.1-305(A) which makes it illegal for a minor to possess alcohol with two exceptions:





“No person to whom an alcoholic beverage may not lawfully be sold under § 4.1-304 shall purchase or possess, or attempt to purchase or possess, any alcoholic beverage, except ...  (ii) where possession of the alcoholic beverages by a person less than twenty-one years of age is due to such person’s making a delivery of alcoholic beverages in pursuance of his employment or an order of his parents. ....”  (Emphasis added)





